Univ.-Prof. Dr. Katharina Pabel

Institut fir Verwaltungsrecht und Verwaltungslehre
Universitat Linz

Altenberger Stral3e 69

A — 4040 Linz

katharina.pabel@jku.at

OPINION
on the question if the support of research on embryonic stem cellsunder FP 7 is

compatible with human rights

l. Facts

On 30 November 2011 the European Commission pudalists proposal for “Horizon
2020 — The Framework Programme for Research aravation” for the period 2014 to
2020. The proposal contains, inter alia, a Commatimno from the Commission on
Horizon 2020, in which cornerstones of the futureanfework for Research and
Innovations have been laid. Moreover, the proptmalHorizon 2020 — The Framework
Programme for Research and Innovation” contains repgsal for a Regulation
establishing Horizon 2020. Furthermore, the Comimiss proposal comprises a proposal
for a Council Decision establishing the Specifiogtamme Implementing Horizon 2020.
Horizon 2020 forms the legal basis of the rese&unding of the European Union for the

period 2014 to 2020; it is intend to replace thteialc8" Framework Programme.

The Commission’s proposals for Horizon 2020 willdsopted in the ordinary legislative
procedure by the European Parliament and the Eamo@ouncil (Article 289 para 1
TFEU); the Specific Programme will be adopted bg tBuropean Council with the
participation of the European Parliament (ArticB92ara 2 TFEU).

The subject of a possible funding of the researclerabryos and embryonic stem cells is
touched in consideration no. 25 of the proposabfaegulation establishing Horizon 2020.
According to that, the European Commission does exgilicitly solicit the use of
embryonic stem cells. The use of human stem dedishey adult or embryonic, if any,
depends on the judgment of scientists in view efdhjectives they want to achieve and is

subject to stringent Ethic Review. Furthermore, ¢basideration refers to the substantial



control of the relevant research exercised by tleenbler States. No project involving the
use of human embryonic stem cells should be furtdatddoes not obtain the necessary
approvals from the Member States. The more, novigctshould be funded that is
forbidden in all Member States. At last, no actiwshould be funded in a Member State
where such activity is forbidden. These principées laid down in Article 16 of the
proposal of a regulation headlined “Ethical Prihegi. Article 16 para 3 refers to a
number of fields of research which shall not barficed an, therefore, are exempted from
any funding under the Framework Programme Horiz@i202 According to lit. ¢ leg. cit.,
research activities intended to create human emslsgtely for the purpose of research or
for the purpose of stem cell procurement, includoygmeans of somatic cell nuclear
transfer, shall not be financed. However, accordimpgara 4 leg. cit., research on human
stem cells, both adult and embryonic, may be fiedndepending both on the contents of
the scientific proposals and the legal framework tbé Member States involved.
Consequently, the funding of research on human yonbr stem cells is not forbidden a
priori. The admissibility of financing research bnman stem cells depends on the legal
framework of the Member States involved. No fundstwall be granted for research
activities that are prohibited in all the Membeat8s. Moreover, no activity shall be
funded in a Member State where such activity idittiten. Both exemptions from a
funding under the "7 Framework Programme are established in the abosetiomed

consideration no. 25.

1. Questions

At October, 18 2011 the European Court of Justice took the juddnoa the Briistle-
Case: The European Court of Justice in Luxemboeajdéd that human embryos and
cells generated from them must not be patentedhast now to be examined which
consequences this decision has on other EU-leigis|agéspecially on the proposal for
Horizon 2020. It is argued by lawyers (for exampl®f. Garditz, “Human dignity and
research programmes using embryonic stem cellsAAalysis of Bristle/Greenpeace-
judgment of the European Court of Justice”) that Bristle-Judgment of the European
Court of Justice needs to have consequences aldorinon 2020 and that a decision not
to exclude embryonic stem cell research from suppoder Horizon 2020 may be
successfully challenged at the European Court sticki On the other hand, it is said that

a decision to exclude embryonic stem cells formpsupunder FP 7 cannot be challenged.



Does the author share this view? In case yes, whin ¢dake legal action against Horizon

2020, the specific programmes or specific projaftesr adoption of Horizon 20207

1. Analysis
Against the background of the facts and the questiposed to the author it will be
discussed if the funding of research on embryotgenscells by the European Union

violates fundamental rights.

1. The Binding Effect of the Charter of Fundamentgiss.

According to Article 51 of the Charter of FundanamRights (CFR) the provisions of the
Charter are addressed to the institutions, bodi#ges and agencies of the Union. By
this, Article 51 CFR constitutes a comprehensivalinig effect on the institutions, bodies,
offices and agencies of the Union. The FramewodgRmme Horizon 2020 determines
the objectives of research funding of the Europdaion in the legal form of a regulation.
The other legal acts implementing and establishifayizon 2020 are part of the
legislation of the Union, too. The decisions todua specific project are taken by the
Commission. Therefore, the competent authoritiethefEuropean Union are bound by
the Charter of Fundamental Rights in setting, imq@ating and establishing the legal

framework of Horizon 2020 and in deciding on theding of specific research projects.

This binding effect of the CFR in establishing Hom 2020 is strongly confirmed by
Article 16 para 1 of the proposal for a Regulatestablishing Horizon 2020. Article 16
para 1 requests all the research and innovatiavitees carried out under Horizon 2020 to
comply with ethical principles and relevant natipridnion and international legislation.
The compliance with the Charter of Fundamental ®igimd the European Convention on
Human Rights is requested explicitly. By this psen of secondary law the duty to
comply with the CFR is repeated and emphasized iti@tanding the fact, that the
binding effect of the Charter is already determibgdorimary law. Therefore, Article 16
para 1 of the proposal for a Regulation establghtorizon 2020 has to been seen as a

clarification and affirmation.



It can be held that in establishing the legal frenmidk of Horizon 2020 and in deciding on
the funding of specific projects the European Unas to comply with the fundamental
rights guaranteed by the CFR.

2. Violation of the right to life (Article 2 CFR)

According to Article 2 CFR everyone has the rightlife. This right guarantees the
physical existence of persons enjoying the righthat is not clear is, however, if human
embryos, that is to say persons not yet born, etfjeyright to life. In the Convention
developing the Charter the question if alsorthscituruscan rely on the right to life was
discussed controversially among the Member Stédtesain reason for the difference of
opinion was the quite different regulation of abmrtin the Member States. No agreement
was found on this question. Consequently, ArticlecCER has to be interpreted as
determination of the status qud@he European Court of Justice did not yet decii¢he
guestion if thenascituruscan rely on the right to life. In the judgmenttime case of
Brustle the Court held that for the purpose of the pradecof human dignity a human
embryo cannot constitute a patentable inventiopatinot be deduced from the reasoning
in this judgment that human embryos can rely onrtgbkt to life. The question from
which time an embryo is a legal person enjoyingdamental rights has not been
answered in the case Bfustle*

Article 2 CFR corresponds to Article 2 para 1 seogel of the European Convention on
Human Rights (ECHR).Article 52 para 3 CFR requests that in so farhes Charter

contains rights which correspond to rights guarmeshtby the ECHR the meaning and
scope of those rights shall be the same as thadedawvn by the Convention. In

interpreting the correspondent rights of the CFR ¢hse-law of the European Court of
Human Rights (ECtHR) has to be considered, as welits established case-law the
ECtHR noticed that there is no agreement betweervidmber States to the Convention

! Calliess, in: Calliess/Ruffert (eds.), EUV/AEUV. Kommentar, 4" ed. 2011, Article 2 CFR para 12; Jarass,
Grundrechtecharta. Kommentar, 2010, Article 2 para 5.

2 See Calliess, Article 2 CFR para 11; Borowsky, in: Meyer (ed.), Charta der Grundrechte der Européischen
Union, 3" ed. 2011, Article 2 para 7 et seq.; Vof3, Schutz der Grundrechte in Medizin und Biologie durch die
Charta der Grundrechte der Européischen Union, 2011, p. 109 et seq.

® ECJ, judgment of 18 October 2011, Case C-34/10, Briistle vs. Greenpeace e.v.

* See Groh, Anmerkung, EuZW 2011, 910.

® See Explanation relating to the Charter of Fundamental Rights, OJ 14 December 2007, C 303/17, Explanation

on Article 2 para 1; Explanation on Article 52 para 1.



concerning the time from that fundamental rightstg@etion begins in respect to human
embryos. For that reason, the Court refrained fdeeiding on the question if the right to
life according to Article 2 ECHR protects thesciturus Accordingly, also for the

corresponding right laid down in Article 2 CFR itust be considered that the question

from what time a human being is protected by tpbtrio life is still unanswered.

Some academics hold the view that the scope otlar2 CFR encompassed human
being, born or unborn, totally. According to thaing of view, the production and the use
of embryonic stem cells violated Article 2 CFR. Gequently, the funding of research
with embryonic stem cells violated fundamental tsjhIn consideration of the

development of Article 2 CFR and of the actual dageof the European Court of Justice

and of the European Court of Human Rights thistpsis not confirmed.

In the case that, relying on the legal frameworldofizon 2020, research on embryonic
stem cells is funded no violation of the rightife (Article 2 CFR) can be found.

3. Human Dignity (Article 1 CFR)

a) Human Dignity as a Fundamental Right
Pursuant to Article 1 CFR human dignity is invidadt must be respected and protected.
As it is shown by the Explanations Relating to @fearter, Article 2 CFR requests legal
protection in two respects: Firstly, human dignisy a fundamental right in itself.
Secondly, human dignity constitutes the real bafal fundamental rightsFurthermore,
the Explanations point out that the ECJ confirmed®001 that a fundamental right to

human dignity is part of Union lath.

® ECHR, judgment of 8 July 2004 (GC), Vo vs. France, No. 53924/00, para 82 and seq.; ECHR, judgment of 16
December 2010 (GC), A, B and C vs. Ireland, No. 25579/05, para 237. See Grabenwarter/Pabel, Européische
Menschenrechtskonvention, 5" ed. 2012, chap. 20 para 3; Meyer-Ladewig, Europaische
Menschenrechtskonvention, 3 ed. 2011, Article 2 para 3.

" Jarass, Charta, Article 2 para 6.

8 See, e.g., Hofling, in: Tettinger/Stern (ed.), Européische Grundrechte-Charta, 2006, Article 2 para 52.

° Explanation on Article 1; see also Borowsky, Article 1 para 32; online Commentary of the Charter of
Fundamental Rights of the European Union, http://ec.europa.eul/justice/fundamental-

rights/files/networkcommentaryfinal_en.pdf (proved: 2012-06-14), p. 25; Frenz, Handbuch Europarecht vol 4,
2009, para 812 et seq.; Voet van Vormizeele, in: Schwarze (ed.), EU-Kommentar, 3 ed. 2012, Artikel 1 GRC

para 4.
° Explanation on Article 1; ECJ, judgment of 9 October 2001, Case C-377/98, Netherlands vs. European
Parliament and Council. See also online Commentary, p. 24; Frenz, para 819 et seq.



It was emphasized on many occasions that the fuedtinright to human dignity is of
vital importance especially for the area of biotealbgy* In this respect, the right to
human dignity is of utmost importance when consideithe compliance of research
funding with fundamental rights.The funding of research activities violating tight to

human dignity is illega¥.

b) The Scope of the Guarantee of Human Dignity in Respf the Protection of
Embryos

In its recent case-law the ECJ referred to thetrighhuman dignity in Union law in its
before-mentioned judgment in the caseBofistle* In the judgment on a preliminary
ruling the ECJ determined that every human ovumtpasssoon as fertilised, be regarded
as a human embryo within the meaning and for tlipgae of application of the Directive
on the legal protection of biotechnological invens since that fertilisation is such as to
commence the process of development of a humarg.bgiccording to the ECJ, that
classification must also apply to a non-fertiligadnan ovum into which the cell nucleus
from a mature human cell has been transplantecharah-fertilised human ovum whose
division and further development has been stimdldtg parthenogenesis (para 35 and
36). These human ova classified as human embry@sexecluded from patentability

according to the Directive.

The unpatentability of inventions using human erobrizas been seen by the ECJ in the
light of the protection of fundamental rights amdparticular, of human dignity (para 32).
Without mentioning it explicitly, it can be deduc&dm the reasoning of the Court that,
according to its view, human embryos are protebtethe right to human dignit§.This

is proved by the reasoning in para 32 of the judgniy this, the ECJ referred to recital
16 in the preamble of the Directive which emphakibat “patent law must be applied so

as to respect the fundamental principles safegogrie dignity and the integrity of the

* Borowsky, Article 1 para 41; Hofling, Article 1 para 22; Voert van Vormizeele, Artikel 1 GRC para. 6.

2 Online commentary, p. 28. See also European Commission, 2011 Report on the Application of the EU Charter
of Fundamental Rights, p. 30 and seq.

3 Online commentary, p. 28.

¥ ECJ, judgment of 18 October 2011, Case C-34/10, Briistle vs. Greenpeace e.V., para 32 et seq.

5 See Feldges, Anmerkung, GRUR 2011, 1107. Even before the judgment in the case of Briistle: Frenz, para 825

et seq.



person”. Moreover, para 34 of the judgment confithreg view. The ECJ noticed that the
context and aim of the Directive show that the pesn Union legislature intended to
exclude any possibility of patentability where respfor human dignity could thereby be
affecteds It argued from that aim of the Directive a wide anmg of the concept of
~-human embryo®. In an all-over analysis of the jodnt it can be concluded that the ECJ
referred to the fundamental principle of human digras the main reason for the
restriction of the patentability of biotechnolodigaventionst” Further on, in the 2011
Report on the Application of the EU-Charter of Famekntal Rights of the European
Commission, the judgment in the caseBoiistle is highlighted in the chapter on human
dignity. The relation to human dignity and the neéedespect fundamental rights in the
field of patent law had been pointed out very dieér

In the discussion of the judgment in the caseBaistle the ECJ has been criticised
because of not having reasoned adequately thechosteof human embryos by way of
the fundamental right to human dignityin fact, the judgment is not quite clear on the
guestion if human dignity is really a right guaeed to the embryo or if human dignity is
just a principle that requires the protection obeyos. But even if one share that criticism
the fact cannot be ignored that the Court constéraman dignity as a benchmark to
decide on the patentability of inventions. Whatital is the perspective taken by the ECJ
that the protection of human embryos — in a vepatrsense developed by the Court —
follows from the fundamental right to human digriityhis point of view is even more
obvious in the opinion of Advocate General Bot. yi®ej on Article 5 para 1 of the
Directive on the legal protection of biotechnoladimventions and on Recital 16 to that
Directive the Advocate General considered that hudignity is a principle which must
be applied not only to an existing human persom, ¢bild who has been born, but also to

the human body from the first stage in its develeptni.e. from fertilisatior.

In fact, the reasoning in the ECJ’s judgment arel tbasoning in the opinion of the

Advocate General were related to the interpretaticthe Directive on the legal protection

' See Groh, Anmerkung, EuZw 2011, 911.

" Garditz, Gutachten, S. 2.

'8 2011 Report on the Application of the EU Charter of Fundamental Rights, p. 30.

¥ Groh, Anmerkung, EuZW 2011, 911. Relating to Article 1 CFR in general see Borowsky Article 1 para 37.
» See, for more arguments, Frenz, para 831; see also Voet van Vormizeele, Artikel 1 GRC para 8.

2t Opinion of Advocate General Bot, 10 March 2011, Case C-34/10, para 96.



of biotechnological inventions. There was no dited to the fundamental right to human
dignity enshrined in Article 1 CFR. However, it Hasbe considered that at the time when
the directive has been adopted the Charter hagendteen into force; it did even not exist
at that time. As it is proved by the above mentibjugigment of the ECJ, the principle of
human dignity existed as a principle of Union latlhe principle of human dignity
substantiated in relation to the unpatentabilitthaman embryos in the directive cannot
differ from the principle of human dignity now gaateed by Article 1 CFR. This
argument is as well reflected by the history of tDlearter, more specifically by the
adoption of human dignity as a common value, asreiple and as a fundamental right.
One main objective of the incorporation of the tighhuman dignity into the Charter was
to prevent current and future threats to humandseand their dignity by the developing

biotechnology:

It is for the ECJ to give an interpretation of thght to human dignity as stipulated in
Article 1 CFR. By now, human dignity is well considd in its case-la#.In analysing
Article 1 CFR the ECJ has to interpret it in harypamth the constitutional traditions
common to the Member States in so far as this nggilts from such a common tradition
(see Article 6 para 2 TEU). In this respect it kade kept in mind that the wording of
Article 1 CFR strongly reflects the wording of thearantee of human dignity in Article 1
of the German Basic Law (Grundgesetz). Therefohe tase-law of the German
Constitutional Court (Bundesverfassungsgerichttirefy to Article 1 of the Basic Law
might be useful to determine the scope of the righthuman dignitys According to
Article 52 para 4 CFR, rights of the Charter shml interpreted in harmony with the
constitutional traditions common to the Member &afPre-condition of that harmonised
interpretation is there is a constitutional tramiticommon to the Member States. In
respect of the protection of the unborn child tregrtan Constitutional Court has decided
that even the unborn child is protected by thetrighhuman dignitys However, this

position is hot common to the Member States. Tloeeefit is not possible to transfer the

% See Borowsky, Article 1 para 1.

% Borowsky, Article 1 para 6.

* See Frenz, para 817. The author strikes that, by now, the principle of human dignity is strongly confirmed in the
case-law of the ECJ.

% See online Commentary, p. 26 et seq.; Starck, EuR 2006, 1 (12).

% Bundesverfassungsgericht, judgment of 25 February 1975, BVerfGE 39, 1; Bundesverfassungsgericht,
judgment of 28 May 1993, BVerfGE 88, 203. See online Commentary, p. 27.



case-law of the German Constitutional Court intrefato the protection of the unborn
child to the interpretation of Article 1 CFR withioany modificatiorf? Moreover, it is for
the ECJ to develop a European standard for theegioh of human dignits§. The
approach in the case Bfustlereflects that the ECJ is willing to award humarbeyos

the legal protection by way of the guarantee of aamignity.

c) A Judicial Contradiction in Assessment

If the Union decides not to prohibit funding of @asch on human embryos it would get
into a judicial contradiction in assessment of hardegnity (in comparison to thBristle
judgment). This contradiction would have to be eslabetween actions, which are
assessed being lawful (and are even funded) oorbeéhand, and the unpatentability of
inventions developed out of these actions on therdtand: What is at stake is not only
an economic consequence — that is to say, thattien would fund a research project
which cannot be used economically by patentingitivention. What is at stake is a
judicial contradiction: In patent law the patentiypiis excluded according to Directive
98/44/EG on the legal protection of biotechnolobiceventions with reference to the
protection of human dignity. Just as under consiitem of the importance of the
patentability for the economic use of an inventfohthat the legislator of the directive is
quite conscious and that is stressed by the E@fegiron of the single European market)
the exemption in the directive clearly shows a s&a@n of human dignity. Apparently,
there is no reason for that this valuation shoglddflected only in respect of patentability
but not in respect of research funding. This argusieount even more because Horizon
2020 does not only tolerate the conduct of a peiyadrson (here: research project of a
researcher or a research group). Actually, Hor2@20 allows for a financial funding. By
allowing the funding of research on embryonic stegtis the Union can be accused of
funding research what the Union itself considers tnobe protected by law in another

context.

d) Obligations to Protect
The fundamental right to human dignity is the basisonly for obligations not to violate

the right (negative obligations) but also for pesitobligations which has to be fulfilled

" Calliess, Article 1 CFR para 12 ff.
% See Calliess, Article 1 CFR para 15.
* Feldges, 1108.



by the institutions, bodies, offices and agencieshe Union. As it is proved by the
wording of Article 1 CFR human dignity must be resied and protectétdTo say it even
more clearly: Human dignity must not only be respeédut also be protected. It is hard to
say to what extend and which positive obligationdetail follow from fundamental rights
and notably from the right to human dignity. Intfat has to be remarked that by way of
admitting the funding of research on embryonic stefts Horizon 2020 does not provide
for any protection of human dignity in relation tbe unborn life. Conversely, by
providing for a ban on funding any research on ewric stem cells in Horizon 2020 the

Union supplied an implementation of the obligatiorprotect human dignity.

e) The Statements by the Commission on th&amework Programme

It is remarkable that the European Commission edtiln its Statements on thd' 7
Framework Programriethat it proposes for Horizon 2020 to continue wile same
ethical framework for deciding on the EU fundinghafman embryonic stem cell research
as in the 8 Framework Programme. In para 4 of the Statemenssdxplicated that in
calling for proposals the European Commission doais explicitly solicit the use of
human embryonic stem cells. The use of human seis1gshould depend on the judgment
of the scientists. This part of para 4 can be foumndonsideration no. 25 of the proposal
for a regulation establishing Horizon 2020 and msitenutandis in Article 16 para 1 of
the proposal for a Regulation establishing Hori2®20. As mentioned in para 4 of the
Statements the Commission aimed to keep the peaalating to the funding of stem cell
research. It is stated that, in practice, by farldrgest part of Community funds for stem
cell research is devoted to the use of adult stells.cThe Commission does not see any
reason to change this approach in tfleFfamework Programme. This ambition is not
implemented in the proposal relating to Horizon @0Rspecially, there is no prohibition
clause in Article 16 of the proposal for a Regualatestablishing Horizon 2020. In fact,
the responsibility for the decision on funding steefl research, be it research on adult or
embryonic stem cells, is delegated to the MembateSt An implementation in legal
terms of the Commission’s ambition explicated ingpé of the Statements would require

a prohibition of financing research on embryonensicells.

% Voet van Vormizeele, Artikel 1 GRC para 5.
SLABI L 412/42 (30.12.2006).
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V. Opportunities of Legal Action

1. Action of Annulment against Horizon 2020

In a first step it has to be examined if there @oasibility to apply with the ECJ because
of a (potential) violation of fundamental rightschese Horizon 2020 allows the funding
of research on embryonic stem cells. In this cdni@x action of annulment according to
Article 263 TFEU has to be considere@®y way of the action of annulment any entitled
person can apply for a review of the legality ofistative acts (what means the
compliance with Union law) with the ECJ. Membert8saand the European Parliament
are — besides other natural or legal persons +edsrpntial plaintiffs entitled to bring an
action according to Article 263 TFEU. As legislaiacts are meant to be subject of an
action of annulment an action against Horizon 2@82&dmissible. The plaintiff must rely
on one of the grounds for action provided for inide 263 para 2 TFEU. What is at stake
is a (possible) infringement of the Treaties, tlee possible violation of fundamental

rights enshrined in the Charter what has the saged l/alue as the Treaties.

It does not seem to be quite clear if the violatadnthe fundamental right to human
dignity by way of funding research on embryoniasteells is caused by the underlying
legislative act (that is to say Horizon 2020). histrespect, the judgment of the ECJ is
hardly foreseeable. On the one hand, the provisibrisorizon 2020 allow for a funding
of research on embryonic stem cells. Article 16 tloé proposal for a Regulation
establishing Horizon 2020 abstains from prohibitittgs specific research funding
whereas the funding of other research projectaumméd explicitly. On the other hand, the
relevant provisions do not provide for an obligatio fund research on embryonic stem
cells. The Commission administrating the provisiohslorizon 2020 acts in line with the

legal requirements by refusing funding researcljepts using embryonic stem cells.

Even assuming a positive obligation of the Uniomspant to Article 1 CFR to protect
human embryos (see above, Ill. 3. d.), a violatbthe Charter by the legislative act of
the framework itself cannot be considered defigitédls shown before, the obligation to
protect fundamental rights as guaranteed by thdamental rights does generally not
mean an obligation to fulfil a very specific dutyis difficult to argue (and might be an
assailable argumentation) to deduce from ArticleFR the very specific duty to prohibit

2 As to the admissibility see, e.g., Cremer, in: Calliess/Ruffert, Art. 263 AEUV para 4 et seq.
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the funding of research on embryonic stem cellsxddea prognosis on a decision of the

ECJ on an action against Horizon 2020 seems taffoeutt.

What is true is that a couple of convincing reasarge for such a prohibition of the
funding of research on embryonic stem cells. Birsdl prohibition as mentioned before
formed — in the context of the other cases of fmtdd funding — a coherent concept of a
policy on research funding by the Union which retpend protects fundamental rights.
Secondly, a prohibition of the funding of reseaothembryonic stem cells meant to be a
very clear cut and well executable provision whiclarantees a high level of protection of
human embryos in fulfilling the positive obligatiaf the Union. In contrast, it might
leave to misunderstandings if the funding of redeasn embryonic stem cells is not
prohibited in the same manner than the other reBgamojects prohibited in Article 16
para 3 of the proposal for a Regulation establsiiorizon 2020. And thirdly, it is for the
legislator of the Union to make a clear statementcerning the protection of human
dignity in general and of human embryos in paracuh Horizon 2020.

2. Annulment Action against an Individual (negativeci3ion on Funding

In a second step an annulment action against avidodl (negative) decision on funding

a research project has to be considered. Accotdigticle 263 TFEU not only an action

against legislative acts but also against actshefEuropean institutions is admissible.

Hence, action can be brought against an individaaision on funding.

The situation in which such an action could be agible is the following: a researcher or
a research group failed with their application fiending on the basis of Horizon 2020,
and, at the same time, a researcher or a researgp gorking on a project on embryonic
stem cells get the decision to obtain funding. Adowy to Article 263 para 4 TFEU any
natural or legal person may institute proceedirggsrest an act addressed to that person or
which is of direct and individual concern to thenihathe ECJ. In contrast to preferential
plaintiffs, individuals must demonstrate an intéiestaking action in order to request the
annulment of a European act. Thus, the contestethast be addressed to the plaintiff or
must concern him or her directly and individualynder consideration of the results of
the examination of fundamental rights (see abadVyg,the decision of the Commission in
the above mentioned situation violated human dygast guaranteed in Article 1 CFR and,

consequently, was contrary to primary law. Howeitag doubtable whether the decision
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has a direct effect on the researcher or reseaattpgvho failed with their application for
funding. An action would only have been successfuhe direct consequence of the
illegal decision on funding was a positive decision funding in the case of the

applicants. It seems to be very difficult to prakes interest in a specific case.

Furthermore, an action of annulment against thésaecon funding can also be taken by
the preferential plaintiffs mentioned in Article 2@ara 1 TFEU, that is to say, e.g., the
Member States and the European Parliament. In agsopato an action taken by a
research group whose application for funding wassexl the preferential plaintiffs do not
have to demonstrate an interest in taking actiorfa¢t, the action is aimed to review the
legality of acts of authorities of the Union. Acdorg to the results of the examination of

a violation of fundamental rights the action wopldbably be successful.

V. Summary

It can be summarised that the funding of reseancénobryonic stem cells violated human
dignity as guaranteed in Article 1 CFR. A decisiom funding a research project on
embryonic stem cells on an (individual) applicatamm funding in favour of the applicant
violated fundamental rights enshrined in the Charf¢ the same time it leads to a
violation of Article 16 para 1 of the proposal fmiRegulation establishing Horizon 2020
that approves the binding effect of the CharteFohdamental Rights in relation to all

research and innovation activities carried out umtiizon 2020.

Against the background of that result it would beaccordance with the principles of
transparency and clarity of legal provisions ife@sh on embryonic stem cells was
integrated in the catalogues of fields of reseatipulated in Article 16 para 3 of the
proposal for a Regulation establishing Horizon 20&fich shall not be financed. Hence,
it is proposed to enter a respectively exceptiothecatalogue of Article 16 para 3 of the

proposal for a Regulation establishing Horizon 2(#0lit. d).

Linz, ###
(Univ.-Prof. Dr. Katharina Pabel)
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