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Comments and Considerations on the European 
Commission’s 

 
GREEN PAPER 

‘Less bureaucracy for citizens: promoting free 
movement of public documents 

and recognition of the effects of civil status records’ 
(COM (2010) 747/3) 

 

 

Dear Mr. Chairman: 

 

PRO VITA Bucharest is a nongovernmental, nonprofit, civic organization which promotes the 

interests of the natural family, marriage, and the welfare of children, both born and unborn. We 

monitor legislation and policy, domestically and internationally, and lobby in favor of policies 

and legislation which benefit the family, children, parents, and marriage. PRO VITA espouses 

the natural family as consisting of the union between a man and a woman, and promotes the 

view, contained in Article 16(a) of the Universal Declaration of Human Rights, that the natural 

family is the foundation of society and is entitled to protection by the society and the state. 

 

As per the European Commission’s request, we submit the following comments and 

observations on the Commission’s Green Paper on ‘Less bureaucracy for citizens: promoting 

free movement of public documents and recognition of the effects of civil status records’ 

(‘Green Paper’), for the Commission’s review and consideration. 

 

 

I. SUMMARY OF THE GREEN PAPER 

 

By this Green Paper, the Commission seeks to address two categories of problems encountered 

by EU citizens in their free movement between Member States:  

(i) the bureaucratic formalities that are often required in order to provide public records 

to authorities of another Member State which ‘provide the proof needed to benefit from 

a right or comply with an obligation’, and  

(ii) the fact that one Member State’s civil status records ‘do not necessarily have an effect 

in another Member State.’ 

 

The solutions which the Commission offers in the Green Paper and which, after consultation 

with the public, are envisaged to eventually be developed into an EU policy and EU law 

proposals, aim to foster: 

(i) the free movement of public documents between EU Member States, and  

(ii)  the mutual recognition of the effects of civil status records by the EU Member States. 
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Ad (i): The Commission suggests that free movement of public documents between EU 

Member States would be encouraged by: 

a) the abolition of administrative formalities for the authentication of public 

documents, 

b) cooperation between the competent national authorities, 

c) limiting translations of public documents, and 

d) introduction of a European civil status certificate. 

 

Ad (ii): The Commission acknowledges that the EU has no competence to intervene in the 

substantive family law of Member States under which the recognition of effects of (foreign) 

civil status records fall, yet suggests that the mutual recognition of the effects of civil status 

records by the EU Member States could be encouraged by the adoption of one of the following 

3 EU policy options: 

a) the EU helps Member States find practical solutions with respect to the effects of 

civil status records, 

b) the EU facilitates automatic recognition of the effects of civil status records by 

Member States, or 

c) the EU facilitates recognition of the effects of civil status records by Member States 

based on the harmonization of conflict-of-law rules. 

 

 

II. COMMENTS AND CONSIDERATIONS ON THE GREEN PAPER 

 

A. SUMMARY OF OUR COMMENTS AND CONSIDERATIONS ON THE GREEN PAPER 

 

The Commission, in its Green Paper, seeks to promote the free movement of EU citizens by 

promoting free movement of public documents and recognition of the effects of civil status 

documents. While the intention of the Commission for doing so is laudable, and problems 

encountered by EU citizens in the exercise of their EU rights need to be addressed, it is 

unfortunate that the Green Paper does not more thoroughly reflect the legal complexities of the 

issues at hand and does not make clear distinctions between the various sources of bureaucratic 

problems. The Green Paper seems to gloss over the real depth of the legal intricacies at stake 

both with respect to the nature of the problems associated to EU citizens’ mobility and the 

(intended or not) consequences and results of the Commission’s proposed solutions as set out 

in the Green Paper.  

 

Especially in view of the fact that the measures proposed in the Green Paper regard the 

application of foreign law by both judicial and non-judicial authorities, which is arguably one 

of the most complex issues of Private International Law, and in view of the fact that the 

measures regard family law matters, which has a special status under EU law and which 

unmistakably lacks Europe-wide consensus on ‘non-traditional’ civil status matters, a more 

thorough exposition of the complexities would have been helpful as a basis for the public 

consultation. The Green Paper seems to lump all public records and all envisioned effects of 

such records together, which convolutes both the legal particulars as well as the results and 

consequences of the measures. The manner in which the Commission in Green Paper presents 

the nature of the problems and the proposed measures seems outlandishly simplistic in this 

respect.  

 

The Commission in its Green Paper seems to particularly ignore the important distinction 

between the mere face-value of public documents and the legal realities that are represented by 
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them. As long as the legal realities reflected by the public document of one Member State are 

compatible with the legal system and concepts of another Member State, the transposition of 

such realities into the other Member State should be achievable and any transposition problems 

may legitimately be addressed in an EU context. Compatibility with respect to legal realities 

expressed in public documents will generally be the case when the public documents regard an 

event about which a Europe-wide consensus as to its morality and legitimacy exists. This will 

commonly be the case in matters of traditional civil status events, like traditional marriage, 

adoption by a traditionally married husband and wife, natural birth (as opposed to artificially 

produced birth), etc.   

 

On matters associated with non-traditional civil status events, like various ‘marriage’ imitation 

forms, whether between same-sex or different-sex couples, adoption by such non-traditional 

couples, artificial birth, change of sex with its related issues, etc. a Europe-wide consensus is 

manifestly missing. The legal realities which such non-traditional civil status events may 

represent in one Member State may be completely incompatible with the system and rules of 

law in another. Transposition of such realities will in this case be highly problematic and mutual 

recognition would not just regard ‘importing’ civil status information from a foreign Member 

State into a domestic Member State’s administrative system, but would seek to import 

incompatible foreign legal concepts that do not exist or may even be illegal, into the domestic 

Member State’s legal order. This may cause a grave assault on the domestic Member State’s 

public law and order and on the integrity of its own legal system. Such transposition of 

incompatible legal concepts cannot be legitimately enforced on an EU level as it touches on 

questions of EU competence, national sovereignty, and infringement of the principles of 

subsidiarity and proportionality. 

 

The Green Paper fails to make any distinction between the different kinds of public documents, 

between civil status documents whose underlying legal realities reflect traditional (i.e. 

consensus based and generally compatible to the domestic Member State’s legal system) or 

non-traditional (i.e. diverse and sensitive and incompatible to the domestic Member State’s 

legal system) values, and between the difference in scope and consequences between the simple 

recognition of (the face-value of) public documents and the recognition of civil status 

documents’ effects. Because of the lack of such distinctions, the Green Paper does not present 

an adequate overview of the problems or their solutions and thus does not present an adequate 

basis for consultation. The proposed Green Paper measures potentially undermine national 

sovereignty and infringe on Article 81.3 TFEU in an alarming manner, as the proposed 

measures ignore important legal consequences precisely because the Green Paper does not 

effectively indicate the important distinctions. Unless the Commission clearly differentiates 

between matters about which a Europe-wide consensus and those about which no such Europe-

wide consensus exits, the proposed measures miss legitimacy and should not be further 

examined. 

 

 

B. GENERAL COMMENTS AND CONSIDERATIONS ON THE GREEN PAPER 

 

1. Legal Framework for Our Comments and Considerations: Questions of Legitimacy 

 

Prior to discussing the content of both the various proposed solutions to problems that inhibit 

the mobility of European citizens between Europe’s Member States, and the proposed policy 

options by which the EU may encourage Member States to promote mutual recognition of the 

effects of civil status documents, the question of the legitimacy of the scope of the Green Paper 
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needs to be addressed. As the measures proposed concern family law with cross-border 

implications, the measures raise questions of EU competence, appropriate respect for the 

sovereignty of Member States and ample adherence to the principles of subsidiarity and 

proportionality. 

 

a) Lack of Competence  

It is important to underline what the Commission in its Green Paper clearly acknowledges as 

well, namely that the EU has no competence to intervene in substantive family law matters of 

Member States, pursuant to Article 81.3 of the Treaty on the Functioning of the European Union 

(the ‘TFEU’).  

 

In as far as the Commission’s proposed measures concern family law with cross-border 

implications, Article 81.3 TFEU requires that the proposed measures necessitate the Council to 

act unanimously after consulting the European Parliament. In as far as the proposed measures 

regard ‘progressive’ forms of civil unions such as same-sex ‘marriage’ and registered 

partnerships, whether of same-sex couples or male-female couples, as well as those areas of 

family law that are directly related to such forms of civil unions like adoption, they regard 

highly sensitive areas of family law. At present, a European consensus with regard to these 

areas of family law is manifestly missing and no unanimity exits. The Commission’s proposed 

measures seem to therefore be extremely ill-founded.  

 

The required unanimity is furthermore manifestly impossible to obtain, not just at this moment 

but also in the foreseeable future, due to the insurmountable difficulties to reaching such 

unanimity within the Union. That this is so is easily shown by the divergence of the rules of 

family law in the various Member States. It has also been underscored by the Council Decision 

of 12 July 20101 which decision regarded a related legislative proposal2 concerning cross-

border implications of family law (i.e. the implementation of enhanced cooperation in the area 

of the law applicable to divorce and legal separation). After years of research and preparation 

for the proposal, the conclusion reached and expressly stated in said Council Decision as well 

as in the Explanatory Memorandum3 to the proposal,4 is that ‘the existence of insurmountable 

difficulties made unanimity impossible both then and in the near future.’5 There is no reason to 

assume that the impossibility of reaching unanimity with respect to other measures concerning 

family law with cross-border implications, no longer exist with respect to the legislative 

measures proposed in the Green Paper. 

 

In view of the requirement of unanimity with respect to proposed cross-border family law 

measures, the Member States’ hugely differing family laws, the complete lack of consensus on 

matters of family law that regard particularly alternative forms of marriage and family law 

matters that are related to it like adoption, and the insurmountable difficulties which exist to 

reach the required unanimity in the future, the EU’s legitimacy in proposing the measures as 

set out in the Green Paper, particularly with regard to the mutual recognition of the effects of 

                                                           
1 Council Decision of 12 July 2010 authorising enhanced cooperation in the area of the law applicable to divorce 

and legal separation (2010/405/EU), Official Journal L189, 22.7.2010, p. 12. 
2 COM92006) 339. 
3 Explanatory Memorandum to the Proposal for the Council Regulation (EU) implementing enhanced 

cooperation in the area of the law applicable to divorce and legal separation, 2010/0067 (CNS), 24.3.2010, 

COM(2010) 105 final. 
4 Proposal for a Council Regulation (EU) implementing enhanced cooperation in the area of the law applicable to 

divorce and legal separation, 2010/0067 (CNS), 24.3.2010, COM(2010) 105 final. 
5 COM(2010), 24.3.2010, p.2, see also: OJ L189, 22.7.2010, p. 12. 
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civil status records, is highly questionable. It will be the EU’s intention to not assume 

unwarranted competence, even indirectly, over this matter.  

 

b) Infringement of National Sovereignty 

Along similar lines, it will not be the EU’s intention to disregard or disrespect in any way each 

Member State’s distinct national history, culture, sociological and religious traditions,6 political 

views as well as democratically adopted choices with regard to civil status options, which all 

find their unique expression in the rules and structure of each Member State’s family law. In 

this regard, the solutions the Commission proposes will need to respect each Member State’s 

rule of law, principles of liberty and democracy,7 and national sovereignty. The proposed 

solutions and policy options may evoke potentially sovereignty-undermining consequences. 

Such consequences will need to be carefully considered, both in light of Article 81.3 TFEU and 

in light of the fundamental principles of European law8 of subsidiarity and proportionality.  

 

Also, The Stockholm Programme,9 the implementation of which forms the backbone reason of 

the Green Paper, underlines at several occasions the importance that the Commission ‘submit 

appropriate proposals taking into account the different legal systems,’10 ‘including public 

policy,’11 of Member States and their legal and national traditions in this area.12  

 

Where the civil status documents and their effects reflect an ethical/ moral decision taken by a 

Member State, which will be the case with respect to progressive forms of ‘marriage’ especially, 

and all that is related to these decisions, the European Court of Human Rights has re-affirmed 

the sovereignty of Member States in these matters on several occasions. In the case of Schalk 

and Kopf v. Austria,13 the Court stated that Article 9 of the Charter of Fundamental Rights of 

the European Union ‘leaves the decision whether or not to allow same-sex marriage to the 

States.’14 The Court further observed ‘that marriage has deep-rooted social and cultural 

connotations which may differ largely from one society to another. The Court reiterates that it 

must not rush to substitute its own judgment in place of that of the national authorities, who are 

best placed to assess and respond to the needs of society.’15  

 

Similarly, the European Court of Human Rights affirmed in the Vo v. France case16 that ‘It is 

not only legally difficult to seek harmonization of national laws at Community level [regarding 

a moral issue], but because of lack of consensus, it would be inappropriate to impose one 

                                                           
6 In the Treaty on European Union, respect for the history, the culture and the traditions of European peoples is 

expressly confirmed, Consolidated Version of the Treaty on European Union, OJ C 325, 24.12.2002, p. 9. 
7 In the Treaty on European Union, attachment to the principles of liberty and democracy as well as the rule of 

law is expressly confirmed, Consolidated Version of the Treaty on European Union, OJ C 325, 24.12.2002, p. 9. 
8 Article 5 TFEU. 
9 The Stockholm Programme—An open and secure Europe serving and protecting citizens, Official Journal C 

115, 04.05.2010. 
10 The Stockholm Programme—An open and secure Europe serving and protecting citizens, Official Journal C 

115, 04.05.2010, p. 13. 
11 The Stockholm Programme—An open and secure Europe serving and protecting citizens, Official Journal C 

115, 04.05.2010, p. 12. 
12 See: The Stockholm Programme—An open and secure Europe serving and protecting citizens, Official Journal 

C 115, 04.05.2010, p. 12, 13. 
13 European Court of Human Rights, Schalk and Kopf v. Austria, judgment of 22 November 2010, no. 30141/04. 
14 European Court of Human Rights, Schalk and Kopf v. Austria, judgment of 22 November 2010, no. 30141/04, 

60. 
15 European Court of Human Rights, Schalk and Kopf v. Austria, judgment of 22 November 2010, no. 30141/04, 

62. 
16 European Court of Human Rights, Vo v. France [GC], judgment of 8 July 2004, no. 53924/00. 
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exclusive moral code.’17 The Court affirmed that ‘the State has been left with a considerable 

discretion’ in view of the ‘diversity of views [on moral questions], of legal cultures and of 

national standards of protection. 18 As there exists no consensus on the sensitive issue of non-

traditional forms of ‘marriage’ and civil unions, and these matters reflect such diversity of 

views, of legal cultures and of national standards, the momentum for imposing one exclusive 

moral code or point of view remains squarely in the legal competence of the individual Member 

States. Where the Green paper measures could result in a taking away or weakening of these 

sovereign powers, they miss legitimacy and are ill-founded. 
 

In light of the Treaty, the Stockholm Programme and the decisions of the European Court of 

Human Rights, it is regrettable that the Green Paper does not affirm the sovereignty of Member 

States, or propose ways along with its proposed measures of upholding each Member State’s 

national sovereignty in family law matters. It is equally regrettable that the Commission does 

not acknowledge or indicate that the different legal systems and traditions of the Member States 

will be taken into consideration, and does not affirm that the decision of moral matters rests 

entirely with each Member State. The Commission will not wish to undermine or override in 

any way Member States’ sovereignty or their democratically made decisions in the important 

area of family law. 

 

c) Infringement of Principles of Subsidiarity and Proportionality 

The importance of the fundamental principles of subsidiarity and proportionality are 

underscored by The Stockholm Programme. The Stockholm Programme expressly states that 

‘new legislative initiatives by the Commission (…) should be tabled only after verification of 

the respect for the principles of proportionality and subsidiarity.’19  

 

The principle of subsidiarity demands a ‘presumption in favour of the Member States taking 

action.’20 As the Green Paper proposes legislative action that could potentially usurp Member 

States’ own responsibilities and potentially force policy measures on Member States in conflict 

with such Member States’ historically and politically propelled and democratically made 

national rules of family law, the principle of subsidiarity does not seem to be respected. In this 

regard, there is limited legal scope for the EU to propose the measures it does in the Green 

Paper.  

 

The proposed policy suggestions as set out in the Green Paper furthermore risk infringement of 

the principle of proportionality. They could be construed to be in direct conflict with Article 

5(4) TFEU, as the content and form of these policy suggestions exceed what is necessary to 

achieve the objectives of the EU Treaties and do not ‘favour the least restrictive option.’21 This 

is so because these policy suggestions could potentially restrict a Member State’s national 

sovereignty and force one Member State’s civil status decisions on another, by opening a 

potential door for a tyranny by a minority of Member States over the majority of Member States 

with respect to especially non-traditional ‘marriage’ and other civil union forms and related 

moral issues. 

 

d) Preliminary Conclusions on Legitimacy 

                                                           
17 European Court of Human Rights, Vo v. France [GC], judgment of 8 July 2004, no. 53924/00, 81. 
18 European Court of Human Rights, Vo v. France [GC], judgment of 8 July 2004, no. 53924/00, 81. 
19 The Stockholm Programme—An open and secure Europe serving and protecting citizens, Official Journal C 

115, 04.05.2010, p. 5. 
20 Report from the Commission on Subsidiarity and Proportionality, 8.10.2010 COM(2010) 547 final, p. 2. 
21 Report from the Commission on Subsidiarity and Proportionality, 8.10.2010 COM(2010) 547 final, p. 2. 
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Because of the glaring lack of EU-wide consensus on the sensitive areas of family law, which 

areas the legislative initiatives set out in the Green Paper concern, the Commission lacks the 

competence to propose the measures it does, pursuant to Article 81.3 TFEU. European Court 

of Human Rights case-law further supports national sovereignty in these matters. In addition, 

the Green Paper does not reflect adequate respect for the principles of proportionality and 

subsidiarity. By proposing the (family law related) legislative initiatives without mention of 

ways that Member States’ legal systems and traditions will be taken into account, the 

Commission acts both outside its competence with respect to the Treaty and with respect to the 

specific mandate to the Commission to propose legislation as laid down in The Stockholm 

Programme. The proposals in the Green Paper lack legitimacy.  

 

In addition, because of the highly sensitive nature of the family law issues involved and the 

impossibility to attain unanimity both in the present and the future on these issues, the 

predictable success rate of reaching a consensus on the measures proposed in the Green Paper 

and worked out in follow-up processes, seems extremely low. The high level of investment of 

time and human and financial resources required for these proposals seem to therefore lack 

rational and justifiable legitimacy. 

 

 

2. The Content of the Green Paper 

It is clear that the Green Paper is an expression of the Commission’s striving towards a ‘Europe 

of Citizens’ and is meant to respond to the issues raised in the EU Citizenship Report 2010;22 

implementing some of the specific action points of the Action Plan Implementing the 

Stockholm Programme,23 specifically the actions to issue (i) a ‘green paper on the free 

circulation of the documents: civil status documents, authentic acts and the simplification of 

legislation’24 and (ii) ‘Legislative proposal on mutual recognition of the effects of certain civil 

status documents (e.g. relating to birth, affiliation, adoption, name)’.25 

 

A. Too simplistic 

It is unfortunate that the Commission chose to address both the free movement of public 

documents and the mutual recognition of the effects of civil status documents in one document, 

as though it regarded 2 aspects of the same issue. In this sense, the presentation of the proposed 

solutions to problems encountered by EU citizens in this Green Paper is too simplistic and does 

not do justice to the fact that  

(i)  the problems associated with (a lack of) free movement of public documents are of a 

different category than the problems associated with (a lack of) mutual recognition of 

the effects of civil status documents; and 

(ii) the issues related to civil status records and their effects require a distinctive approach 

that is different from the approach required towards other public documents and their 

effects. 

 

In addition, (iii) the presentation of the solutions as set out in the Green Paper is too simplistic 

in that the Commission lumps all civil status documents together, without making a distinction 

                                                           
22 EU Citizenship Report 2010 ‘Dismantling the obstacles to EU citizens’ rights’, 27.10.2010 COM(2010) 603 

final. 
23 Communication for the commission to the European Parliament, the Council, the European Economic and 

Social Committee and the Committee of the Regions, Delivering an area of Freedom, security and justice for 

Europe’s citizens, Action Plan Implementing the Stockholm Programme, 20.4.2010, COM(2010) 171 final. 
24 Action Plan Implementing the Stockholm Programme, 20.4.2010, COM(2010) 171 final, p. 23. 
25 Action Plan Implementing the Stockholm Programme, 20.4.2010, COM(2010) 171 final, p. 24. 



 

8 
 

between civil status documents that record traditional civil status events, like traditional 

marriage, adoption by traditionally married parents, natural (as opposed to artificial procreative) 

birth and death, on the one side, and those that record non-traditional civil status events, like 

‘marriage’ imitations and registered partnerships whether or not of same-sex couples, on the 

other. Another distinction that the Green Paper ignores is the distinction between civil status 

records that document ‘simple life-events’, such as death or natural birth, and those that record 

the ‘construction of a civil-unit’, such as marriage or other long-term partnerships or unions.  

 

While the mutual recognition of civil status documents that record ‘simple life-events’ may be 

relatively straight-forward, especially if these record traditional civil status events, the 

suggested facilitating of the mutual recognition of civil status documents that record the 

‘construction of a civil-unit’, especially as they regard other than traditional marriage, is hugely 

problematic and sensitive.  

 

By presenting the problems and proposed solutions in this over-simplistic manner, the 

Commission fails to acknowledge and point out to the public the true scope of both the problems 

and the proposed solutions. 

 

More specifically, the over-simplified manner in which the Commission approaches the issue 

at hand is shown by the fact that the Commission groups all public documents including their 

intended effects together, thus failing to make three important distinctions: 

(i) the distinction between the categorically different problems flowing from bureaucratic 

formalities required for the recognition of public documents on the one hand and those 

flowing from recognition of the effects of civil status documents on the other; 

(ii) the distinction between civil status records and other public documents; and  

(iii) the distinction between civil status records that regard traditional civil status events like  

‘simple life-events’ and traditional marriage between one man and one woman,as 

opposed to those that regard non-traditional events, such as artificial births and ‘civil-

unit constructions’, specifically partnerships other than traditional marriage, as well as 

adoption by such non-traditional couples. 

 

Ad (i) Distinction missing between categorically different problems associated to the 

recognition of public records and the recognition of civil status documents’ effects 

The categorical difference between problems flowing from formalities required for recognition 

of the public documents of one Member State in another, and those flowing from the different 

(or non-existent) effects of specific, potentially uniquely national, civil status constructions, lies 

in their categorically different tie to the legal system of the Member State. One set of problems 

originates out of the purpose to protect the public order of a Member State from foreign, and 

thereby harder to detect, efforts of fraud or forgery. The other set of problems originates out of 

the purpose to uphold a Member State’s own democratically chosen rules and system of family 

law. 

 

This is so, since the problems associated with (a lack of) free movement of public documents 

mainly regard bureaucratic formalities which a Member State will often require so as to be 

assured that the public documents originating in another Member State are authentic. While 

cumbersome for EU citizens, the hosting Member State requires such formalities so as to ensure 

that its own public order is protected from fraud, and that forgery and identity theft is avoided. 

In this sense, the additional formalities ensure that the Member State’s own public law and 

order is upheld.  
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Provided that all Member States should work towards identical levels of public integrity and 

corruption-control and if the various public servants of the different Member States should be 

trained to recognize foreign Member States’ public documents, a minimalization of 

bureaucratic formalities could in principle be envisioned. 

 

The mutual recognition of the effects of civil status documents on the other hand, introduces 

into a Member State’s legal framework not just a document to be recognized, but the legal 

effects of a civil status situation in existence in another Member State. If similar effects do not 

form part of the hosting Member State’s public law and order, recognition of the effects may 

potentially undermine the Member State’s public law and order, as the Member State may find 

itself forced to recognize a situation that is illegal in its own family law structure.  

 

In this sense, the recognition of the effects of civil status documents regards a vastly different 

category and level of ‘intrusion’ into a Member State’s legal system, compared to the mere 

recognition of a foreign public document. As civil status situations are uniquely national and a 

unique reflection of each Member State’s rules of family law, which all differ significantly and 

are deeply rooted in the society and culture of each Member State, unification of the diverse 

civil status situations in the different Member States is not easily envisioned or legally 

attainable.  

 

The lumping together of the problems flowing from formalities required for recognition of the 

public documents of one Member State in another, and those flowing from the different (or 

non-existent) effects of uniquely national civil status constructions is therefore too simplistic 

and not helpful. 

 

Ad (ii) Distinction missing between civil status records and other public documents 

That a distinction should be made between civil status records and other public documents is 

clear when one recognizes that civil status documents, including their intended effects, directly 

and uniquely reflect a Member State’s family law, while other public documents, like notarial, 

authentic acts, miscellaneous contracts or court rulings, do not. In this respect civil status 

documents are very Member State-specific and more complicated to transpose into a different 

Member State’s legal system. Civil status documents, more so than other public documents are 

a unique expression and reflection of a people’s history, culture, politics and sociological and 

religious traditions, respect for which is expressly confirmed in the Treaty on European Union 

(‘TEU’).26 With regard to these cross-border family law matters, more so than with regard to 

other matters expressed in other public documents, extra safe-guards are in place to ensure that 

within the EU each Member State maintains its sovereignty.  

 

Article 81.3 TFEU specifically addresses this issue and the Commission clearly acknowledges 

in its Green Paper that the EU has no competence to intervene in substantive family law matters 

of Member States. Some of the solutions offered in the Green Paper with regard to recognition 

of civil status documents and their intended effect, may in practice intervene in Member States’ 

substantive family law matters and may jeopardize Member States’ sovereignty over family 

law matters contrary to EU legislation and Treaty principles. This is less or not so with respect 

to recognition of other public documents. A clear distinction between civil status records and 

other public documents is therefore warranted and important. Not doing so is too simplistic. 

 

                                                           
26 The Treaty on European Union, Official Journal C 325, 24.12.2002, p. 9. 
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Ad (iii) Distinction missing between civil status records that regard traditional civil status 

events and those that regard non-traditional civil status events 

Traditional civil status events are those events that have historically and traditionally been as 

such recognized as such. About these civil status events a broad Europe-wide consensus has 

been in place historically and traditionally, based on shared European (religious and cultural) 

values. These traditional civil status events include traditional marriage between one man and 

one woman, and ‘simple life-events’, i.e. the events every person naturally experiences without 

need of aggressive scientific interference, like death and birth (other than artificially produced). 

A European-wide consensus continues to exist about these civil status events. The civil status 

documents that record traditional marriage and other traditional ‘simple life-events’ of different 

Member States may reflect uniquely national approaches and choices with regard to the 

importance of the various elements of the ‘life-event’, such as f.i. how paternal affiliation is 

determined, yet the traditional ‘simple life-event’ itself will be the same in each of the Member 

States and will share a consensus as to its content and moral significance.  

 

With regard to civil status documents that record non-traditional civil status events like artificial 

birth and marriage imitation constructions, this is not necessarily so, as only a few Member 

States have extended their definition of marriage to include same-sex ‘marriage’ and/or have 

extended privileges and obligations to registered partners, whether of a different-sex or same-

sex, that were traditionally reserved for married couples. Also, there is no consensus between 

Member States about the morality and desirability of scientifically aggressive forms of 

interference with f.i. traditional man- and womanhood and natural reproduction. In this respect, 

the civil status documents recording f.i. partnerships other than traditional marriage, will not 

merely reflect a national ‘flavour’, but may give legal status in one Member State to an event 

that may be un-recognized and even illegal in another. The requirement of mutual recognition 

of the effects of civil status documents that record non-traditional civil status events, 

particularly non-traditional ‘marriage’ forms, may thus introduce into one Member State a legal 

reality that such Member State for its own historic, cultural, political and traditional reasons has 

not chosen to include, thus circumventing the hosting Member State’s democratic processes. 

 

Adoption, with its close tie to the civil union, whether traditional or not, within which the child 

is adopted, may be similarly sensitive and may equality circumvent a hosting Member State’s 

democratic processes. Matters pertaining to ‘non-traditional’ adoption distinctly lack a 

European-wide consensus as well. 

 

It is regrettable that the Green Paper does not make a distinction between those highly sensitive, 

non-traditional civil status documents and their effects, which lack a European-wide consensus 

on the one hand and those that are traditional and that reflect a European-wide consensus on 

the other. 

 

It is interesting to note that although the Green Paper fails to make a distinction between the 

different kinds of civil status documents, the various reports and EU documents that gave the 

impetus to the Green Paper do make such distinction. In the Action Plan Implementing the 

Stockholm Programme f.i., the relevant action point that aims to facilitate easier access to 

justice for EU citizens mentions ‘Legislative proposal on mutual recognition of the effects of 

certain civil status documents (e.g. relating to birth, affiliation, adoption, name)’.27 From 

the wording it is clear that not all civil status documents were intended to be included in the 

legislative proposal on mutual recognition of their effects. Marriage or alternative ‘marriage’ 

                                                           
27 Action Plan Implementing the Stockholm Programme, 20.4.2010, COM(2010) 171 final, p. 24, emphasis 

added. 
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forms are expressly not mentioned. The Stockholm Programme also makes a clear distinction 

between different civil status documents as only certain areas are considered for recognition 

of effects, and not all civil status documents are grouped together. The Stockholm Programme 

states in particular that ‘[i]n the long term, it might be considered whether mutual recognition 

of the effects of civil status documents could be appropriate, at least in certain areas.’28 

Lumping all civil status documents together as the Green Paper does may in this sense reflect a 

political agenda more than a follow-through of the agreed Stockholm Programme. The Green 

Paper measures would be less convoluted if they marked differences between the issues, 

problems and proposed solutions would have been more clearly set out. That this has not been 

done hampers a meaningful discussion and review of the measures proposed in the Green Paper. 

 

 

B. Legally Deficient Assessment of the Nature of the Problems faced by European 

Citizens 

Both with regard to the problems encountered by EU citizens caused by (i) a lack of free 

movement of public documents between EU Member States, and with regard to the problems 

encountered because of (ii) a lack of mutual recognition of the effects of civil status records by 

EU Member States, the Green Paper displays a legally deficient assessment of the nature of the 

problems faced by EU Citizens. 

 

Ad (i) Problems related to a lack of free movement of public documents  

With respect to the problems that are associated with the lack of free movement of public 

documents between EU Member States, the Green Paper points to bureaucratic formalities as 

the focal point of the problems. The Commission thus presents the problems mobile EU citizens 

face in a one-dimensional way, while offering an equally one-dimensional solution to what is 

in reality a multi-faceted legal issue. 

 

The Commission in its Green Paper seems to ignore the important distinction between the mere 

face-value of public documents and the legal realities that are represented by them. Making a 

distinction is vital as not all legal realities reflected by the public document Member States are 

compatible with the legal system and concepts of other Member States. Transposition of legal 

realities acknowledged by a Member State, yet not acknowledged by another Member State, or 

compatible with its legal system and public order is highly problematic. Trying to force such 

transposition on an EU level raises questions of legitimately in an EU context.  

 

When discussing the bureaucracy that the Commission seeks to diminish, it is essential that a 

distinction is made between those legal realities expressed in public documents that are 

compatible with the hosting Member State’s legal system, which will generally be the case 

when the public documents regard an event about which a Europe-wide consensus as to its 

morality and legitimacy exists, and those legal realities expressed in public documents that are 

not compatible.  Compatibility will commonly be the case in matters of traditional civil status 

events, like traditional marriage, adoption by a traditionally married husband and wife, natural 

birth (as opposed to artificially produced birth), etc.  Lack of compatibility is generally 

associated with non-traditional civil status events, like various ‘marriage’ imitation forms, 

whether between same-sex or different-sex couples, adoption by such non-traditional couples, 

artificial birth, change of sex with its related issues, etc. as a Europe-wide consensus on these 

matters is manifestly missing. 

 

                                                           
28 The Stockholm Programme—An open and secure Europe serving and protecting citizens, Official Journal C 

115, 04.05.2010, p.13, emphasis added. 



 

12 
 

In addition, the bureaucracy the Commission wishes to reduce regards, as per the Commission’s 

definition, the taking of ‘administrative steps’ that involve ‘some loss of time’ and ‘a quite 

considerable cost’ (which the Commission identifies as equal to or lower than EUR 20, 

potentially EUR 50).  

 

Besides the fact that EUR 20 or even EUR 50 can hardly be called ‘a quite considerable cost’ 

and the fact that an investment of time and some cost will likely be required even when a 

national citizen requests public documents from his/her own Member State, an important 

observation needs to be made with respect to the ‘administrative steps’ which the Commission 

would like to reduce/demolish. Unlike the Green Paper would suggest, these administrative 

steps are not mere superfluous paper requirements that present an obstacle to a mobile EU 

citizen, but are instead requirements that ensure that a hosting Member State has a trustworthy 

translation available of another Member State’s public document and its effects. Such 

translation regards authenticity and the various implications of the rules of other Member 

States’ (family) law that the hosting Member State seeks to transpose into its own legal system 

even more than it does language. This is particularly so when the public document regards non-

traditional civil status events about which no consensus between Member States exists. 

  

As civil status documents reflect a legal reality which is defined by the particular rules of family 

law, and of private international law of a Member State, it is one-dimensional to assume that 

such documents can be used at face-value by a mere translation of words without any 

comprehension or transposition of the legal realities that those words represent in another 

Member State.  

 

Ad (ii) Problems related to a lack of mutual recognition of the effects of civil status records 

With respect to the problems that are associated with the lack of mutual recognition of the 

effects of civil status records by EU Member States, the Green Paper demonstrates a legally 

deficient assessment of the complex nature of these problems and does not provide sufficient 

information on which to base a thorough discussion of both the problems and the proposed 

solutions.  

 

Especially with regard to establishing mutual recognition of civil status documents’ effects, the 

measures suggested in the Green Paper aim at harmonization of what is essentially cross-border 

treatment of foreign law. Considering the fact that the scope of the Green Paper measures 

regards the application of foreign law by both judicial and non-judicial authorities, this is 

arguably one of the most complex issues of Private International Law. The Green Paper does 

not include any analysis that does justice to the depth of the complexity of these issues, or to 

the complexities related to the proposed solutions to the problems that are consequently 

encountered. In view of the high level of complexity, which the Green Paper seems to either 

deliberately or heedlessly ignore, and the fact that experts have studied ‘the feasibility of a new 

instrument concerning the cross-border treatment of foreign law’29 and have pronounced that 

‘it would be pointless to attempt to comprehensively harmonise the different approaches to the 

treatment of foreign law, as there is no need or likelihood of any success for such 

harmonization,’30 this is highly regrettable.  

                                                           
29 Hague Conference on Private International Law, Accessing the content of foreign law and the need for the 

development of a global instrument in this area: A possible way ahead:  Preliminary Document No 11 A of 

March 2009 for the attention of the Council of March/ April 2009 on General Affairs and Policy of the 

Conference (Note drawn up by the Permanent Bureau), point 1, p. 3—accessible at: 

http://www.hcch.net/upload/wop/genaff_pd11b2009e.pdf 
30 Ibid. 
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Besides an indication and explanation of the complexities involved when discussing the mutual 

recognition of the effects of civil status documents, additional information related to these 

issues would have been helpful. In this respect it is unfortunate that no mention is made of the 

growing body of common choice-of-law rules that exists within the EU, or that no analysis is 

provided of the several solutions to issues of cross-border recognition of foreign law concepts 

that have been adopted by EU Member States and have been laid down in bi- or multi-lateral 

agreements between EU Member States. Mention of the various initiatives that relate to the 

subject matter of mutual recognition of the effects of civil status documents, will colour the 

public’s perspective of the matter and provide another angle and platform for discussion of both 

the problems and proposed solutions.  

 

The fact that no overview is given in the Green Paper of the issues and their deeper legal 

complexities, and of the various related initiatives currently being explored, means that the 

Green Paper does not provide a sufficient basis on which to engage in a material discussion of 

both the problems and proposed solutions related to the (lack of) mutual recognition of civil 

status documents’ effects.  
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